

ZONING BOARD OF APPEALS

OFFICIAL RECORD & REPORT
MEETING OF October 17, 2012
PRESENT AT HEARING:

FOR THE ZONING BOARD OF APPEALS:

Members:  Ernest Coombs, Julianna Reddish, Bill Ferm, Kevin Walls, Edie Dunham

FOR THE TOWN:

Kim Keene, CEO

Heidi Smallidge, Recording Secretary, arrived late
PUBLIC:
John Hamer, Rudman Winchell and representative for Harold MacQuinn Inc. and Freshwater Stone, Laurie C. Shencavitz, Gerald Shencavitz, Daniel Pileggi, representative for Laurie and Gerald Shencavitz, David Szewczyk, representing the Town of Mount Desert, Peter Aylen, Judy Aylen, Paul MacQuinn of Harold MacQuinn Inc.
I.
CALL TO ORDER:
The meeting was called to order at 6:04 pm by Chairman Bill Ferm.  

It was established that there was a quorum for the meeting.  It was confirmed that there was adequate public notice of the meeting in the newspaper.  Ms. Keene confirmed that abutters had been notified.


The question of Chairman Ferm’s recusal was discussed.  Mr. Ferm stated he had worked with Laurie and Gerald Shencavitz and had, approximately a year ago, discussed with them questions pertaining to their concerns about quarrying in Hall Quarry.  Attorney John Hamer did not have any objection to Mr. Ferm’s continued participation.  Attorney Dan Pileggi did not have any objection to Mr. Ferm’s continued participation.  It was found that no one on the board had an issue with Mr. Ferm’s continued participation.  
II.
Approval of SEPTEMBER 12, 2012 Minutes:

Minutes were tabled.
III.
Applications for Appeal(s):

Administrative Appeal

A. OWER(S):  Harold MacQuinn, Inc.
APPLICANT(S):  Harold MacQuinn, Inc.



Freshwaters Stone & Brickwork, Inc.
AGENT(S):  John Hamer, Esq., Rudman Winchell
LOCATION:  Off Crane Road, Hall Quarry
TAX MAP:  7 LOT(S):  75 ZONE(S):  Residential 2


PURPOSE:  Appeal of the Planning Board’s decision that the Reclamation Plan for Mineral Extraction was incomplete (AB# 004-2012)
Mr. Ferm noted that the only thing he had received in his packet was an administrative appeal application, which includes the Planning Board’s Findings of Fact, and a list of abutters.  He asked CEO Keene if she could prepare a copy of the application, an August 7 letter to the Planning Board from John Hamer, the three-page reclamation plan with some drawings, and an August 21 letter to the Planning Board from Dan Pileggi for the Planning Board’s review.  Mr. Ferm inquired of the attorneys representing the parties whether they felt it was appropriate for the Zoning Board of Appeals members to have the materials.  It was agreed to by both attorneys that the Board should have the materials listed.  

Ms. Keene noted that at the Planning Board meeting of October 9, 2012 the Board approved the Minutes of the August 27 2012 hearing.  Would the Board of Appeals want that set of approved Minutes as well?  Mr. Ferm agreed they’d be very helpful to have.  


The Board took a moment to review the materials.  

Mr. Ferm listed the members of the Board that would be participating in the hearing, and then described how the meeting would proceed.  

Mr. Hamer, representing Harold MacQuinn, Inc. and Freshwater Stone, stated that they felt the Planning Board erred in interpreting the ordinance and are appealing the Board’s denial of their mineral extraction reclamation plan.  Mr. Hamer felt the Planning Board overreached their authority and denied the plan for improper reasons.  Mr. Hamer noted the Planning Board doesn’t handle many reclamation plans and they’re used to having a more extensive role in what comes before them.  In this particular situation, Mr. Hamer notes that mineral extraction is a permitted use, with a permit from the CEO being all that’s required.   
Mr. Hamer read an abridged excerpt from the LUZO, Section 6B.12.3:  

“Within twelve (12) months following the completion of extraction operations…ground levels and grades shall be established in 
accordance with the following” 
Mr. Hamer noted there were three numbered criteria following.  These were the only three criteria the reclamation plan was required to follow.  The plan submitted by Harold MacQuinn, Inc., and Freshwater Stone addressed these three points.  In addition to the reclamation plan they provided a detail sheet and talked about preparing a final grading plan when the final grading scenario is better understood.    
Mr. Hamer stated that the Planning Board denied the plan, deeming it inadequate because it didn’t provide information that would allow the Planning Board to conduct a review of the General Standards for Section 6A of the LUZO.  Mr. Hamer felt the standards of Section 6A were not part of the review standards as described in Section 6B.12.3.  The Planning Board cited Section 6B.12.4 as the source for this jurisdiction.  
Section 6B.12.4 reads:  
“In keeping with the purposes of this Ordinance, the Planning 
Board may impose such conditions as are necessary to minimize 
the adverse impacts associated with mineral extraction operations 
on surrounding uses and resources.”  
Mr. Hamer notes that Section 6B.12.4 does not appear to be part of Section 6B.12.3 in that it’s not indented under 6B.12.3 and it doesn’t seem to relate to the reclamation plan section.  His understanding is that Section 6B.12.4 applies only to an application under review for conditional use approval.  It exceeded the Planning Board’s authority to try to use this section of the LUZO in reference to the reclamation plan.  
Mr. Hamer asked the Zoning Board of Appeals to reverse the Planning Board’s decision and grant the approval of the plan.  He stated that the Planning Board is required to approve the plan unless it can show that the applicant has failed to meet one or more applicable standards.  The Planning Board failed to find that the plan is inadequate under Section 6B.12.3 which, Mr. Hamer opined, allows the Board of Appeals to not only reverse the Planning Board’s decision, but to grant approval of the reclamation plan.  
Mr. Ferm asked Mr. Hamer to clarify his thought process on how the Zoning Board of Appeals might be able to grant approval of the reclamation plan.  Mr. Hamer stated he wasn’t saying the Zoning Board of Appeals would actually approve the plan, he was saying the denial was based on an improper reason.  Once that reason is deemed improper, there is nothing of substance left in the Planning Board’s denial.  Mr. Hamer is asking the Board of Appeals to remove the finding as inadequate; that being removed leaves no basis for denial and therefore leaves the plan approved.  Mr. Walls added that the Appeals Board is also allowed to remand the decision back to the Planning Board for further review.  

Mr. Walls noted that in reading the Minutes and other materials, the Planning Board was discussing the need for expert testimony, yet the plan was submitted by a professional engineer.  If the plan is remanded back to the Planning Board he would then assume the Planning Board would ask more questions of the plan.  The Planning Board seemed to be working on the basis that they needed expert testimony.  
Ms. Dunham asked about the amount of past Planning Board information the Appeals Board could get into when discussing an appeal.  David Szewczyk, attorney for the Town of Mount Desert, noted this was only an appellate review, meaning the review is limited to the record before the Board.  Ms. Dunham reiterated that the Appeals Board is reviewing this appeal in which is stated an error was made in the denial of the permit and the denial of the permit was based on a misinterpretation of the ordinance.  Ms. Dunham noted on the appeal is stated “The Planning Board’s denial should be reversed and the matter remanded to the Planning Board with direction to approve the reclamation plan.”  Ms. Dunham did not feel the Appeals Board could direct the Planning Board to approve a plan.  

Mr. Walls added that the Appeals Board usually remands something back to the Planning Board for further review, with instruction on what needs to be done.  Ms. Dunham added that the Appeals Board can tell the Planning Board that there was a misinterpretation of the Ordinance.  
Mr. Ferm asked about the LUZO reference to excavations and gravel pits as well as mineral extraction.  How did the term mineral extraction come to be used in this case?  Mr. Hamer noted that over the summer there was a prior application to the Planning Board where the issue of mineral extraction vs. excavation was discussed.  The Planning Board determined the operation was a mineral extraction.  The determination was not appealed, making it a law of the case.  
Mr. Ferm asked how Mr. Hamer felt the different sections of 6B.12 went together; i.e. is the Appeals Board working on the assumption that the reclamation plan and the following four points all fall under extraction?   Mr. Hamer felt that the different sections of mineral exploration and extraction were combined.  Ground disturbance fell under exploration, and extraction sections fell under extraction.  The first paragraph deals with mineral exploration.  Extraction was added somewhat later in the ordinance.  Mr. Ferm pointed out that Reclamation Plan in Section 1 refers to Reclamation in Section 3.  Mr. Ferm asked about the relevance of Section 2, setbacks.  Mr. Hamer felt that was something the CEO would look at in her review of the application, as well as Section 4.
Mr. Ferm reiterated that the appellants position is that the reclamation plan points to Section 3, reclamation, and for purposes of the Planning Board, they should have ignored Sections 2 and 4.  Mr. Hamer agreed, due to the fact that the zone in question was a zone where mineral extraction is a permitted use.  
Daniel Pileggi, representing the Shencavitz’, reminded the Board that the LUZO stated the Zoning Board of Appeals may reverse the decision of the CEO or Planning Board only upon finding that the decision is clearly contrary to specific provisions of the applicable ordinance.  There is nothing indicating Section 6B.12.4 is limited to conditional use approval.  Mr. Pileggi felt it doesn’t make sense that Section 6B.12.4 is restricted to conditional use approval because Section 6A.1, 6A.9 and other sections give the Planning Board the authority to do what they did with regard to Section 6B.12.4.  The authority is already there.  Mr. Pileggi felt Section 6B.12.4 exists specifically to deal with reclamation plans, otherwise it is simply duplicative.  The Board must assume that it is required that each section of the ordinance would apply.  All sections must be taken into account.
It was Mr. Pileggi’s feeling that Section 6B.12.4 grants authority to the Planning Board to impose conditions to ensure the reclamation plan is in keeping with the character of the zoning district.  Mr. Pileggi noted the Planning Board asked the applicant to provide more information and the applicant refused.  Mr. Pileggi added the reclamation plan submitted is cursory and seems to merely repeat back the language of Section 6B.12.3.  
Mr. Pileggi stated that even if the Board of Appeals finds the Planning Board erred in using Section 6B.12.4, they cannot do as the appellant asks and reverse the decision of the Planning Board.  
Mr. Pileggi felt that per Section 6B.12.1 there is no detailed reclamation plan.  Mr. Pileggi detailed in his letter of August 21, 2012 and submitted to the Board of Appeals the kinds of things that should have been looked for to determine whether Section 6B.12.3 was fulfilled: industry-accepted standards for reclamation, a description of the type of fill to be used, the types of slopes they’ll try to create, information regarding slope buttresses or detail on how they’ll create a stable slope, vegetation dynamic detail, moisture gradings, topography, information regarding proposed plantings, a reclamation management plan, discussion of existing wetlands, financial capacity protection, cost estimates, and surface water runoff management information.  
It was Mr. Pileggi’s feeling that there is no evidence that the Planning Board acted clearly contrary to specific ordinance provisions.  Mr. Pileggi felt that unless the decision is clearly contrary, then the decision must be upheld.  
Mr. Walls noted that the LUZO isn’t specific in what is required in a detailed plan. Mr. Pileggi agreed, but using the issue of slope as an example, he noted a slope is stated, but no detail on how that slope would be attained, how runoff would be handled, and what kind of re-vegetation would occur.  Mr. Walls understood, but pointed out that there is a list of only three items that need to be included in the reclamation plan.  
Mr. Pileggi read a section of Section 6B.12.1 of the LUZO:  “Such plan shall describe in detail procedures to be undertaken to fulfill the requirements of Section 6B.12.3, below.”  Mr. Pileggi felt the ordinance requires that the applicant show how the requirements will be fulfilled, not just an assurance that they will be fulfilled.   
Mr. Coombs agreed that the ordinance was very vague.  

Ms. Dunham wasn’t sure the Appeals Board should be considering the reclamation plan; only determining whether the Planning Board erred in their decision.  

Mr. Ferm asked that assuming the narrow construction advocated by the appealing party is correct, and the Planning Board can approve a reclamation plan looking only at Section 6B.12.3, sections 1, 2, and 3, would the CEO then be required to use the standards set forth in Section 6A to determine whether a permit would be granted?  Mr. Pileggi noted it was not what the ordinance says, but yes, the CEO would review the standards set in Section 6A.  But in doing so, Section 6B.12.4 is being ignored.  He felt that Section 6B.12.4 applies to a permitted use so the Planning Board can apply conditions to the reclamation plan.  The Planning Board did this and felt the applicant did not meet the requirements of 6B.12.4.  
Mr. Coombs inquired whether the Planning Board stated what those requirements were.  Mr. Pileggi noted they were in the Minutes.

Ms. Dunham stated that if mineral extraction is a permitted use in this zone, then the Planning Board needs to review the reclamation plan.  If the LUZO is read in a certain way, it says the Planning Board should only review the reclamation plan. Is it then the CEO’s responsibility to ensure mineral extraction meets the general performance standards?  
Mr. Pileggi noted that the CEO has no authority over the general performance standards as they apply to the reclamation plan per the LUZO.  The Planning Board found that the standards in Section 6A apply to the reclamation plan and they’re the only body to have authority over reviewing the reclamation plan.    
Mr. Szewczyk asked if Mr. Pileggi could confirm that it was his feeling that Section 6B.12.4 must apply only to the reclamation plan otherwise it’s duplicative.  Mr. Pileggi stated that if the Planning Board was supposed to ignore Section 6B.12.4 the LUZO would state that.  

Ms. Dunham clarified that if one read the section under Mineral Extraction, the crux of the argument is whether this only applies to zones where a conditional use permit is required or to zones with permitted use as well.  Mr. Pileggi felt that it would have to state that in the ordinance.  Mr. Walls clarified that the Planning Board has been given authority to impose conditions.  Ms. Dunham noted the question at hand was whether the authority was only in the case of a conditional use permit.      

Mr. Ferm asked that given the decision of the Planning Board - that the reclamation plan submitted by the applicant was insufficient - if the decision stands can the applicant submit a new reclamation plan?  Mr. Pileggi felt that yes, the applicant could submit a new plan, or proceed to the Superior Court to challenge the ruling on this plan; but they were not bound to this particular plan.  

Mr. Ferm asked Ms. Keene with regard to Section 6A, General Standards, and 6B, Performance Standards, are there any other specific standards in Section 6B that has a provision similar to Section 4?  Ms. Keene felt there were not.  
Mr. Szewczyk asked with regard to Section 6B.12.4, “In keeping with the purposes of this Ordinance, the Planning Board may impose such conditions as are necessary to minimize the adverse impacts associated with mineral extraction operations on surrounding uses and resources.” how does that tie back to the general performance standards of Section 6A.  Mr. Pileggi felt that all the Sections of 6A can apply to the reclamation plan.  Mr. Szewczyk noted that in 6B.12.4 doesn’t specifically mention this; it doesn’t refer to Section 6A at all.  
Mr. Walls asked if the Planning Board felt the plan was inadequate, then why didn’t the Planning Board impose conditions to it.  Mr. Pileggi noted the Planning Board asked for further information and the applicant chose not to provide it.  

Mr. Ferm reviewed Section 4 and he noted it has specificity to it as it cites the adverse impacts associated with mineral extraction operations on surrounding uses and resources.  This specificity may imply a narrower scope of review then that of Section 6A.  Mr. Pileggi did not agree.  

Ms. Dunham didn’t feel that 6B.12.4 applied to the reclamation plan.  Therefore the conclusion of the Planning Board is in error.

Mr. Ferm suggested opening up the discussion to the public before allowing Mr. Hamer a chance to answer the arguments.  
Gerry Shencavitz, a resident near the quarry site stated that in spite of the legal interpretations, part of the issue is that nobody knows what - 20 to 30 years from now - the site will look like.  This makes creating a reclamation plan very difficult.  The facts are there are six acres, and it is believed the applicants can excavate 70 to 80 feet down.  How does one reclaim a site like this?  What is being reclaimed?  

Peter Aylen, an abutter to the quarry, wondered what effect a 60 foot hole in the ground will have on the water levels in the area.  Mr. Aylen reported he had forested wetland on his property.  He wonders whether the excavation will drain his wetlands and what effect will the operations have on their well.  Mr. Aylen added that the biggest problem so far is the nuisance of the operation and it hasn’t ever been discussed.  
Mr. Hamer stated the reclamation plan, as specified in the ordinance, is not restoration.  The applicant can’t know what the site will look like in the future, but it is an issue that will be addressed.
With regard to Mr. Pileggi’s arguments that the ordinance can’t be read to leave Section 4 having no meaning, Mr. Hamer asserted that Section 6B.12.4 does apply, just not to the reclamation plan.  
Mr. Pileggi re-stated the Planning Board would not be able to apply the standards of Section 6B.  Mr. Hamer felt this wasn’t the case.  In a conditional use situation these standards would apply.  In looking at the Planning Board’s denial, Mr. Hamer noted it is based on the fact that the applicants didn’t provide information under Section 6B.12.4 in order for them to review the plan under the Standards of Section 6A.  Mr. Hamer surmised that if that is an erroneous conclusion, then what is left is not a proper denial of the plan and therefore with nothing left in the denial it results in an approval because there’s no evidence to the contrary.  
Mr. Szewczyk noted that Section 6B.12 has a paragraph and then the subject line “Extraction”.  The ordinance reads “Mineral extraction may be permitted under the following conditions:” and is followed by four points.  Mr. Szewczyk clarified that Mr. Hamer felt item 4 applied only to an application requiring a conditional use permit.  But Mr. Szewczyk noted that nowhere does it specify that.  Mr. Hamer stated the CEO permit is required under Section 3.4.  The CEO’s review will determine what standards should be applied.  But he does not believe all four points refer to the Planning Board review.  The ordinance states the reclamation plan is to be reviewed by the Planning Board in accordance with Section 6B.12.3.  The reclamation plan comes into play after operation has stopped.  Section 6B.12.4 seems to deal with minimizing impacts during operation.  The language has no application to the reclamation plan.  
Mr. Walls pointed out that Section 4 refers to mineral extraction and does not mention reclamation.  

Mr. Pileggi said he would accept that the Planning Board can impose conditions on the operations, but the ordinance can’t be interpreted to render Section 6B.12.4 null. Mr. Walls suggested that Section 6B.12.4 allows the Planning Board to impose conditions on the mineral extraction operations.  Mr. Ferm asked how the Planning Board gets to consider the application in order to impose conditions.  Mr. Walls felt the Planning Board has to go through the reclamation plan, and perhaps it’s up to them to see that Section 4 gives them the opportunity to add to it if they need to.  He surmised that it sounded like even if a plan is brought in that’s fully comprehensive, the Planning Board can still add to it.  
Mr. Ferm restated that mineral extraction operation requires a permit from the CEO, yet there’s a section that says the Planning Board may impose conditions associated with mineral extraction.  Ms. Dunham noted that the section states “In keeping with the purposes of this ordinance”, which seems to imply that Section A standards should be applied.  Mr. Pileggi felt the Planning Board couldn’t do their job reviewing the reclamation plan unless they had the entire permit application before them.  
Mr. Hamer reiterated that there is a list of what needs to be included in the reclamation plan, and that list was addressed in the reclamation plan.  In reference to the term “in keeping with the purposes of the ordinance” Mr. Hamer felt because it was a permitted use, the Planning Board wouldn’t get involved.  

Ms. Dunham asked what the Board of Appeals should do when there are this many contradictions.  She felt the Board could only focus on the Findings of Fact and the Conclusion of Law.  She pointed out that in the Findings the Planning Board only says that the co-applicants failed to provide adequate information to address LUZO Section 6B.12.4.  Because of that, the Planning Board didn’t believe they could approve the reclamation plan.  Ms. Dunham felt that first the Appeals Board should decide whether it was wrong of the Planning Board to refuse to approve the reclamation plan, based on the fact that it didn’t meet the standards of Section 6B.12.4.  
Mr. Shencavitz noted that the reclamation plan did not meet Section 6B.12.4, but it also did not meet Sections 6B.12.1 and 3.  Mr. Pileggi added that the Planning Board’s conclusion stated there was inadequate information and the Board was unable to undertake the appropriate analysis of the reclamation plan under Section 6B.12.1.  This is a separate issue from Section 6B.12.4.  Mr. Hamer disagreed.  The determination states that only Section 6B.12.4 was mentioned as not having adequate information presented. 
It was agreed the Board would engage in general discussion.  Mr. Ferm suggested that a motion be made for the purposes of discussion.

Ms. Dunham felt the Board needed a motion to address whether the Planning Board needed to review the reclamation plan without considering Section 6B.12.4.  She asked that if the Board upheld the appeal and sent it back to the Planning Board telling them they misinterpreted the ordinance and that they should consider the reclamation plan, then could the Board also make the recommendation that the reclamation plan is separate from Section 6B.12.4 and that they also have to consider the impacts associated with mineral extraction operation on surrounding uses and resources.  Ms. Reddish inquired what would be the reasoning behind the decision.  Mr. Ferm stated that in reference to the ordinance, the Appeals Board can only reverse a decision upon finding the decision is clearly contrary to the provisions of the ordinance.  The Board is required to articulate the Finding that the Planning Board’s finding was clearly contrary.  Ms. Dunham noted she did not agree with the Findings of the Planning Board when they stated the co-applicants provided inadequate information to address LUZO Section 6B.12.4; essentially they found the reclamation plan inadequate because they didn’t address Section 6B.12.4.  Ms. Dunham didn’t feel Section 6B.12.4 had anything to do with the reclamation plan.  
Mr. Aylen asked if the Planning Board approves the reclamation plan and the CEO reviews Sections 6A, B, and C, and approves or disapproves the application, then when in the procedure does the Planning Board refer to this clause? Ms. Dunham notes the ordinance says mineral extraction may be permitted under the following conditions and Section 6B.12.4 can be interpreted to be one of the conditions.  She didn’t feel the permit could be issued without meeting these conditions.  The problem is that Planning Board approval is not usually needed with a permitted use, yet the ordinance involves the Planning Board.  
Mr. Ferm suggested the Board determine whether there’s anything in the Planning Board’s conclusion of law that the Board feels is clearly contrary to specific provisions in the ordinance.  The other argument is why the section is included unless the Planning Board needs to consider it.  Mr. Walls noted the Planning Board felt they had the authority to review the plan under Sections 6A.1 through 6A.10.  Mr. Walls’ interpretation was that it’s the CEO’s job to review sections 6A.1 through 6A.10 and it’s the Planning Board’s job to review the reclamation plan.  If they want to add more to the reclamation plan then Section 4 allows them to do so.  Ms. Dunham clarified that Mr. Walls felt that Section 6B.12.4 is not only for a conditional use permit.  Mr. Walls felt it was for a permitted use; the only way Section 6B.12.4 applies is if the Planning Board wants to add to the reclamation plan presented, such as specifying the types of trees to plant. 
Mr. Pileggi asked the Board to consider whether under Section 6B.12.4 the ordinance allows the Planning Board, during the mineral extraction process, to require partial reclamation as the process is occurring.  Mr. Walls felt that if the Planning Board wanted to impose that condition onto the plan they can do so.  

Mr. Hamer reiterated that he doesn’t believe the language of Section 6B.12.4 suggests that.  It refers to operations and the reclamation plan is not put into action until after the operations cease.  Mr. Walls clarified that it was his interpretation that as the Planning Board reviews the initial reclamation plan they can decide they want additional things like a certain type of tree.  It’s up to the CEO when the permit is issued to ensure all the standards are met.  The reclamation plan has to be approved before the CEO can review.  Section 6B.12.4 is in place so if there’s something the Planning Board doesn’t like about the reclamation plan, they can impose conditions to make it better.  
Ms. Dunham pointed out that the language saying “In keeping with the purposes of this Ordinance, the Planning Board may impose such conditions as are necessary to minimize the adverse impacts associated with mineral extraction operations on surrounding uses and resources.” This suggests that the section applies to operations while the extraction is happening.  She noted that Mr. Walls believes the section refers only to the reclamation plan, and Ms. Dunham believes it could refer to the extraction process itself.  
Mr. Ferm felt that the problem for him was that if Section 6B.12.4 brings in all the standards of Section 6A, then an applicant has to go through a review of Section 6A twice.  
Mr. Walls noted he felt that Section 6B.12.4 allows the Board to add to the reclamation plan, but only the reclamation plan.  Sections 6A1 through 6A10 will be dealt with by the CEO.  

Ms. Dunham stated that if that was the case, then the Zoning Board of Appeals needs to find the place where the Planning Board’s decision is clearly contrary to the ordinance.  If that is not found then the Board does nothing with the Planning Board’s decision.  It was agreed that the Board needed to determine whether a specific part of the decision is contrary.  Ms. Reddish noted the Planning Board is applying Sections 6A1 to 6A10 to Section 6B.12.4, which is not their job in this case.  Mr. Walls agreed.  
After some discussion, Mr. Walls moved that the Planning Board erred in its interpretation that 6B.12.4 required consideration of 6A1 through 10.  Ms. Reddish seconded the motion.  

Mr. Ferm asked what if the plan is remanded back to the Planning Board and they choose to consider standards 6A1 through 10.  Mr. Walls noted that the way he interpreted it the Planning Board deals only with one section of the LUZO.  The permit is obtained through the CEO who uses the criteria of 6A1 through 10.  The Planning Board does not use these criteria.  Mr. Ferm asked whether the Appeals Board was saying that Section 6B.12.4 did not allow the Planning Board to go back and look at Sections 6A1 through 10.  Mr. Walls confirmed Mr. Ferm’s supposition.  Mr. Ferm suggested that if the Appeals Board is saying the Planning Board is not allowed to use Sections 6A1 through 10 as criteria, then the Appeals Board should say something in the Findings of Fact that indicates what that provision is intended to do.  
Mr. Walls opined that the way he interpreted the section as pertaining to one specific thing; the reclamation plan.  The Planning Board was using Sections 6A1 through 6A10 to determine whether the plan was adequate or not.  The ordinance allows them to add conditions to the plan. 
Mr. Coombs felt the Planning Board was in error in referencing Sections 6A1 through 10.  If the plan is remanded back to the Planning Board, the only thing the Board of Appeals can say is that the Planning Board needs to review and impose conditions.  If the conditions can’t be met then the plan should be denied.    

Mr. Hamer asked the Board to consider what the effect on the plan would be if the reason the Planning Board gave for denial is deemed improper.  Mr. Hamer restated his position that in such case, the plan would not go back to the Planning Board at all.  If the plan was denied for improper reasons, then it renders the denial an approval.  Mr. Walls felt that the plan would be remanded back to the Planning Board with specific directions.  Mr. Ferm noted that past experience has proven that the Appeals Board is not allowed to direct the Planning Board to decide in any particular way.  Mr. Pileggi pointed out that nowhere does it state that the rest of the plan is complete.  Mr. Hamer disagreed.  The reasons for denial have to be stated and if those reasons are deemed inapplicable, then what remains is an acceptable plan.  
Mr. Ferm referred back to the motion made by Mr. Walls.   He asked if the motion stands, or should it be amended.  He felt that the Board did not feel that Section 6B.12.4 allow the Planning Board to review the full 6A1 through 10.  The authority given to the Planning Board in section 6B.12.4 only pertains to the reclamation plan.  Mr. Ferm added that the Board would then have to figure out how they can rationalize Section 6B.12.4 as being a separate section from Section 6B.12.3.
Mr. Walls felt the sections could be separated because Section 3 pertains to the reclamation plan and what the standards are, such as final grade slopes.  Like any law you can’t take from it, but you can add to it and that’s where Section 4 comes into play.  It allows the Planning Board to add more to the plan.
Mr. Ferm asked if a motion were made that the Planning Board erred in its interpretation of Section 6B.12.4 and therefore the Appeals Board reverses the decision of the Planning Board, and then the Appeals Board makes a finding that Section 6B.12.4 is limited to the imposition of such conditions as the Planning Board determines to be necessary to the reclamation plan.  He further theorized that it would then go back to the Planning Board and they would impose such conditions as apply to the reclamation plan and they can choose to go through Section 6A 1 through 10.

Mr. Walls noted the Planning Board is using a different set of guidelines for the reclamation plan; Section 6A1 through 10.  They are comparing the plan to these sections and saying it’s not acceptable.  They should review Section 6B.12.3 and then, using Section 6B.12.4 they can add to the plan.  
Ms. Dunham felt the problem was that the ordinance wasn’t clear enough.  She felt it was just as easy to interpret the plan to say that Section 6B.12.4 had nothing to do with the reclamation plan.  The section only refers to mineral extraction operations and says nothing about reclamation.  

Mr. Pileggi noted that the Planning Board said they needed more information and the applicant refused to provide more information because they felt Section 6B.12.4 did not apply to the reclamation plan.  The Planning Board then denied the plan because they did not have the information.  If it is remanded back to the Planning Board the question remains whether they are to consider Section 6B.12.4 or not.  

Ms. Dunham asked if it can be remanded back to the Planning Board with direction that they should review the reclamation plan and also consider Section 6B.12.4 separately from the reclamation plan.  Considering Section 6B.12.4 not as applied to the reclamation plan but applying to the process of extraction.  
Mr. Ferm noted that what bothered him about the suggestion was that at this juncture the only thing the Planning Board can be acting on is the reclamation plan because the permit is granted by the CEO and it can’t be granted till the Planning Board has approved the reclamation plan.  

Mr. Coombs felt that the words of Section 6B.12.4 were clear, and mineral extraction operations should be considered with the application.  The reclamation plan has nothing to do with extraction.  Mr. Szewczyk noted that reclamation had nothing to do with extraction unless it is decided that Section 6B.12.4 is applicable to the reclamation plan. Ms. Dunham felt that the Board was deciding it was not applicable.  If that is the decision, then does that mean that Section 6B.12.4 applies only to those people applying for a conditional use permit.  
It was felt that that was not necessarily something that needed to be decided at this point.  

Mr. Szewczyk noted the Appeals Board’s job was to decide if the Planning Board had made a clear error, in its interpretation of an ordinance.  He felt that if the decision was remanded back to the Planning Board there should be some direction.
Ms. Dunham repeated the motion for the Board.  She asked if it should be amended to say “and that it should consider the reclamation plan only in terms of Section 6B.12.3.”  Mr. Ferm asked what the application of Section 6B.12.4 would be.  Ms. Dunham had thought that was not something that needed to be decided at this point.  Mr. Szewczyk stated he thought the Appeals Board would have to decide whether the Planning Board erred in interpreting the ordinance such that it could or should consider section 6B.12.4 in this context.  He felt it was a decision that has to be made.  
Mr. Walls said they have to require that they don’t use Section 6A1 through 6A10.  Mr. Szewczyk reiterated the applicant’s position was they shouldn’t consider section 6B.12.4 at all.  The opponent’s position is that they have to consider Section 6B.12.4.  

Mr. Ferm noted that if the Board of Appeals finds themselves wrestling back and forth over whether the Planning Board erred, then at some point maybe they need to ask whether the Planning Board decision really is clearly contrary.  

Ms. Dunham said that the Planning Board erred by wanting to include Section 6B.12.4 with the reclamation plan but that the Appeals Board does not have the authority to tell the Planning Board whether or not they need to look at Section 6B.12.4 in a different way.  She suggested finding the Planning Board erred because they could not approve the reclamation plan because it did not address Section 6B.12.4 and the Appeals Board can say the Planning Board erred by requiring the reclamation plan to address Section 6B.12.4.  The Appeals Board can also say they don’t know whether the Planning Board should address Section 6B.12.4 at all.  The Board did not agree with this suggestion.  

Mr. Walls referred to his original motion.  He felt the error made in the interpretation of Section 6B.12.4 in that the Board had the authority to review the plan against the criteria of Section 6A1 through 6A10.  Mr. Szewczyk felt there had to be a part two if the Board of Appeals proceeds this way.  The question of whether the Planning Board is allowed to consider Section 6B.12.4 at all needs to be addressed. 
Mr. Pileggi felt what the Planning Board said was the application was incomplete.  This is the reason for the denial.  There was no substantive review of the plan.  However the motion goes, the applicant needs to be told whether their plan is complete or not.  

Mr. Walls felt the reason why it was considered incomplete was because the Planning Board was using Sections 6A1 through 6A10 in connection to Section 6B.12.4 to come up with their conclusions.  The Planning Board’s job was with the reclamation plan, which, as instructed in the LUZO, they have to approve or deny.  Mr. Hamer agreed with Mr. Walls.  He felt the Board needed to focus beyond the fact that it was incomplete to review why it was deemed incomplete.  

Mr. Szewczyk added that the question has to be answered whether the LUZO allows the Planning Board to consider Section 6B.12.4 at all.  
Mr. Ferm felt that if the Findings of Fact were 

1 – Mineral Extraction is a permitted use in R2 requiring consideration of the factors set forth in 6A 1 – 6A 10 by the CEO before the permit may be issued.
2 - 6B 12.1 requires a Reclamation Plan be approved by the Planning Board before a permit is granted by the CEO in R2.
3 - 6B 12.4 allows the Planning Board to impose such conditions only as are necessary to the Reclamation Plan.
The conclusion would be:
The decision of the Planning Board was clearly contrary to the provisions of the ordinance in that the Planning Board interpreted 6B.12.4 to allow consideration of the factors in 6A1 through 6A10, other than as to the reclamation plan.  
It seemed to Mr. Ferm that the Planning Board was making general demands on the applicant without limiting themselves to just the reclamation plan.  
Mr. Hamer asked about how Section 6B.12.4 was connected to the reclamation plan.  If the Board of Appeals is saying the Planning Board is authorized to impose conditions at the reclamation plan phase regarding operations they will be allowing the Planning Board to do whatever they want.  Or was the intent to say that 6B.12.4 applies only to the reclamation plan and how that’s implemented?  Mr. Ferm noted Section 6B.12.4 is there, but he didn’t see where the Planning Board has the authority to impose any conditions other then with respect to what Section 6B gives the Planning Board the ability to do in terms of approving a reclamation plan.  There is no permit until the CEO grants it so there is nothing for the Planning Board to impose conditions on.  They can only review the reclamation plan. Mr. Walls reiterated that the Planning Board can also add to the reclamation plan but not the permit.  Ms. Dunham noted that the fact that it’s a permitted use in that zone is significant.  

The Board reviewed the original motion.  Mr. Ferm re-read the Planning Board’s conclusion.  Mr. Walls withdrew his original motion.  Ms. Reddish withdrew her second.  
Mr. Shencavitz asked why Sections 6A1 through 6A19 can’t be applied to the reclamation plan.  There are two different pieces; the reclamation plan and the permit – why don’t the general standards apply to both?  Mr. Coombs felt they would apply to both once the CEO takes the application over.  If the reclamation plan is not approved, then the application can go no further.  If the reclamation plan is approved then it, along with the application come before the CEO for review.  Mr. Shencavitz asked why the Planning Board can’t consider the general performance standards in their review of the reclamation plan.  Mr. Walls felt it was because the general performance standards were a part of the application process.  The Planning Board can impose conditions on the reclamation plan but it’s not a permitted process.
A new motion was considered.  

After consideration by the Board, Mr. Walls moved, with Ms. Reddish seconding The Planning Board’s Decision requiring the applicant to provide information for 6A 1 - 6A 10 was clearly contrary to 6B 12.4, in that 6B 12.4 pertains only to the Reclamation Plan, which is all that is before the Planning Board and the Decision of the Planning board is reversed. 
Mr. Shencavitz asked if this was approving the reclamation plan.  The Board stated it did not.  Mr. Szewczyk suggested the Board specify whether the Planning Board was erroneous in considering Section 6B.12.4. 
Motion approved 5 - 0.
Ms. Dunham moved, with Mr. Walls seconding, that Upon remand, the Planning Board shall consider 6B 12.4 only as it applies to the Reclamation Plan. 
Mr. Hamer voiced concern over the motion.  It seemed somewhat vague in terms of how it is to be applied because the Planning Board can look at the language of Section 6B.12.4 and feel they can come up with any restrictions they want.  Ms. Dunham felt the Appeals Board was not stating whether Section 6B.12.4 applies to a conditional use permit or a permitted use application.  And if it needs to be discussed further then Ms. Dunham suggested the meeting needed to be adjourned and continued at a later date.  Section 6B.12.4 was too large an issue to be decided at this meeting.  Mr. Walls pointed out that the motion suggested the Planning Board can consider the section only as it applies to the reclamation plan.  

Motion approved 4 – 1 (Dunham).

The Board then reviewed the Findings of Fact:  

1 - Mineral Extraction is a permitted use in R2 requiring consideration of the factors set forth in 6A 1 – 6A 10 by the CEO before the permit may be issued. (Walls/Reddish, 5 – 0)

2 - 6B 12.1 requires a Reclamation Plan be approved by the Planning Board before a permit is granted by the CEO in R2. (Reddish/Coombs, 5 – 0).

3 - 6B 12.4 allows the Planning Board to impose such conditions only as are necessary to the Reclamation Plan. (Walls/Reddish, 4 – 1 (Dunham)).
Mr. Ferm asked if there were any other findings to be had.  Mr. Shencavits felt the public had no say in the permitting process.  Mr. Walls agreed and noted it needed to be addressed in the ordinance.  Ms. Dunham added that the ordinance is not at all clear.  The Board agreed.  
VI. ADJOURNMENT:     
Mr. Walls moved to adjourn.  Mr. Coombs seconded the motion.  Motion approved 5-0.  Meeting was adjourned at 8:55 PM.  
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